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ENGROSSED SUBSTI TUTE HOUSE BI LL 2541

AS AMENDED BY THE SENATE
Passed Legislature - 2010 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2010 Regul ar Session

By House Agriculture & Natural Resources (originally sponsored by
Represent ati ves Takko, Orcutt, Kessler, Kretz, and Bl ake)

READ FI RST TI ME 02/ 03/ 10.

AN ACT Relating to maxim zing the ecosystem services provided by
forestry through the pronotion of the econom c success of the forest
products industry; amendi ng RCW 76. 09. 010 and 76. 09. 040; reenacti ng and
anendi ng RCW 76.09. 020; adding a new section to chapter 76.44 RCW
creating new sections; and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that sustainably
managed commercial forestry produces jobs and revenue while also
providing clean water, clean air, renewable energy, wldlife habitat,
open space, and carbon storage, anong other ecological values. For
t hese reasons, maintaining a base of forest |ands that may be utilized
for sustainably managed comrercial forestry is of utnost inportance to
the state.

(2) The legislature finds that the pronotion and fostering of the
econom ¢ success of the forest products industry with the goal of
keepi ng sustainably nmanaged forestry as a priority land use, and
helping to secure the tinber managi ng, gr ow ng, har vesti ng,
transporting, and manufacturing jobs is nade possible by a vibrant
wor ki ng forest | and base.
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(3) The legislature further finds that maintaining sustainable
working forests is inmportant for the quality of life of all
Washi ngtoni ans, and that sustainable forest practices can help to
mai ntain and restore the vitality of Washington's communities while
also helping to preserve Wshington's natural | andscapes and
ecosyst ens.

(4) The legislature further finds that it is necessary to assi st
| andowners in gaining access to additional sources of revenue, such as
ener gi ng ecosystem services markets, and to help | andowners diversify
their incomes, inprove the ecological functions of their |ands, and
pass their lands and the I|ands' associated benefits to future
gener ati ons.

(5) The legislature further finds that the conservation and
restoration of forest ecosystens provide services to the residents of
the state that help inprove water and habitat quality, help avoid
carbon em ssions, help address inpacts associated with climte change,
and hel p natural resources adapt to these inpacts.

(6) The legislature further finds that ecosystem services markets
can lead to efficient, innovative, and effective conservation and
restoration actions and facilitate inproved integration of public and
private investnent.

(7) Therefore, it is the intent of the | egislature to devel op tools
to facilitate small and industrial forest | andowners' access to market
capital fromexisting and energi ng ecosystemservi ces markets.

(8) The legislature further intends to enable forest | andowners who
provi de ecosystemservices access to financing to protect, restore, and
mai ntain the ecological values provided by protection of public
resour ces.

NEW SECTION. Sec. 2. A new section is added to chapter 76.44 RCW
to read as foll ows:

The legislature finds that there are many i ssues facing the forest
sector, such as climte change, forest health and fire, carbon
accounting, habitat and diversity, tinber and water supplies, economc
conpetitiveness, and the economc health of forest dependent
comuni ties. Enhancing the capability to effectively address these
forest issues is critical to the state of Washington. To neet this
need, the University of Wshington school of forest resources wll

ESHB 2541. SL p. 2
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continue to work with the various interests concerned with the state's
forest resources, including the legislature, state and federa
governments, environnental organizations, |ocal communities, the tinber
i ndustry, and tribes, to inprove these entities' ability to
conpetitively recruit, educate, and train a high quality workforce.

Sec. 3. RCW76.09.010 and 1999 sp.s. ¢ 4 s 901 are each anended to
read as foll ows:

(1) The legislature hereby finds and declares that the forest |and
resources are anong the nost valuable of all resources in the state;
that a viable forest products industry is of prinme inportance to the
state's econony; that it is in the public interest for public and
private comercial forest |lands to be nmanaged consistent with sound
policies of natural resource protection; that coincident wth
mai nt enance of a viable forest products industry, it is inportant to
afford protection to forest soils, fisheries, wldlife, water quantity
and quality, air quality, recreation, and scenic beauty.

(2) The legislature further finds and declares it to be in the
public interest of this state to create and maintain through the
adoption of this chapter a conprehensive statew de system of |aws and
forest practices rules which will achieve the follow ng purposes and
pol i ci es:

(a) Afford protection to, pronote, foster and encourage tinber
growh, and require such mninmm reforestation of comercial tree
species on forest lands as will reasonably utilize the tinber grow ng
capacity of the soil following current tinber harvest;

(b) Afford protection to forest soils and public resources by
utilizing all reasonable nethods of technology in conducting forest
practices;

(c) Recognize both the public and private interest in the
profitable growi ng and harvesting of tinber;

(d) Pronote efficiency by permtting maxi num operating freedom
consistent with the other purposes and policies stated herein;

(e) Provide for regulation of forest practices so as to avoid
unnecessary duplication in such rules;

(f) Provide for interagency input and intergovernnmental and tri bal
coordi nati on and cooperati on;

p. 3 ESHB 2541. SL
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(g) Achieve conpliance with all applicable requirenents of federal
and state law with respect to nonpoint sources of water pollution from
forest practices;

(h) To consider reasonable |and use planning goals and concepts
contained in | ocal conprehensive plans and zoni ng regul ati ons;

(1) Foster cooperation anong managers of public resources, forest
| andowners, Indian tribes and the citizens of the state; ((and))

(j) Develop a watershed analysis system that addresses the
cunul ative effect of forest practices on, at a mninmum the public
resources of fish, water, and public capital inprovenents of the state
and its political subdivisions; and

(k) Assist forest |landowners in_ accessing narket capital and
financing for the ecosystem services provided to the public as a result
of the protection of public resources.

(3) The legislature further finds and declares that it is also in
the public interest of the state to encourage forest |andowners to
undertake corrective and renedial action to reduce the inpact of nmass
earth novenents and fluvial processes.

(4) The legislature further finds and declares that it is in the
public interest that the applicants for state forest practices permts
shoul d assist in paying for the cost of review and permtting necessary
for the environnmental protection of these resources.

Sec. 4. RCW76.09.040 and 2009 c 246 s 1 are each anended to read
as follows:

(1) (@) Wiere necessary to acconplish the purposes and policies
stated in RCW 76.09.010, and to inplement the provisions of this
chapter, the board shall adopt forest practices rules pursuant to
chapter 34.05 RCWand in accordance with the procedures enunerated in
this section that:

((a))) (i) Establish m ninmm standards for forest practices;

((b)y)) (i) Provide procedures for the voluntary devel opnent of
resource managenent plans which may be adopted as an alternative to the
m ni mum standards in (a)(i) of this subsection if the plan is
consistent with the purposes and policies stated in RCW 76. 09. 010 and
the plan neets or exceeds the objectives of the m ni nrum standards;

((=y)) (iii) Set forth necessary adm nistrative provisions;

ESHB 2541. SL p. 4
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((€6))) (v) Establish procedures for the «collection and
adm ni stration of forest practice fees as set forth by this chapter
and

((e))) (v) Allow for the devel opnent of watershed anal yses.

(b) Forest practices rules pertaining to water quality protection
shall be adopted by the board after reaching agreenment with the
director of the departnent of ecology or the director's designee on the
board with respect thereto. Al other forest practices rules shall be
adopt ed by the board.

(c) Forest practices rules shall be adm nistered and enforced by
either the departnent or the |ocal governnmental entity as provided in
this chapter. Such rules shall be adopted and adm nistered so as to
give consideration to all purposes and policies set forth in RCW
76. 09. 010.

(2) (@) The board shall prepare proposed forest practices rules
consistent wwth this section and chapter 34.05 RCW In addition to any
forest practices rules relating to water quality protection proposed by
the board, the departnent of ecology may submt to the board proposed
forest practices rules relating to water quality protection.

(b)(i) Prior to initiating the rule-mking process, the proposed
rules shall be submtted for review and coments to the departnent of
fish and wldlife and to the counties of the state. After receipt of
the proposed forest practices rules, the departnent of fish and
wildlife and the counties of the state shall have thirty days in which
to review and submt coments to the board, and to the departnent of
ecology with respect to its proposed rules relating to water quality
prot ection.

(ii) After the expiration of ((sueh)) the thirty day period, the
board and the departnment of ecology shall jointly hold one or nore
hearings on the proposed rules pursuant to chapter 34.05 RCW ((At+
steh—hear+ng{s))) Any county representative may propose specific forest
practices rules relating to problens existing within ((sueh)) the
county at the hearings.

(iii) The board may adopt and the departnent of ecol ogy may approve
such proposals if they find the proposals are consistent wth the
pur poses and policies of this chapter.

(3)(a) The board shall establish by rule a program for the
acquisition of riparian open space and critical habitat for threatened

p. 5 ESHB 2541. SL
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or endangered speci es as designated by the board. Acquisition nust be
a conservation easenent. Lands eligible for acquisition are forest
lands w thin wunconfined channel mgration zones or forest |ands
containing critical habitat for threatened or endangered species as
designated by the board. Once acquired, these |ands may be held and
managed by the departnent, transferred to another state agency,
transferred to an appropriate |ocal government agency, or transferred
to a private nonprofit nature conservancy corporation, as defined in
RCW 64. 04. 130, in fee or transfer of nmanagenent obligation. The board
shal | adopt rul es governing the acquisition by the state or donation to
the state of such interest in lands including the right of refusal if
the lands are subject to unacceptable liabilities. The rules shal
include definitions of qualifying lands, priorities for acquisition
and provide for the opportunity to transfer such lands with limted
warranties and with a description of boundaries that does not require
full surveys where the cost of securing the surveys would be
unreasonable in relation to the value of the | ands conveyed. The rules
shal | provide for the managenent of the | ands for ecol ogical protection
or fisheries enhancenent. For the purposes of conservation easenents
entered into under this section, the foll ow ng apply:

((€8))) (i) For conveyances of a conservation easenent in which the
| andowner conveys an interest in the trees only, the conpensation nust
i nclude the tinber val ue conponent, as determ ned by the cruised vol une
of any tinber |located within the channel mgration zone or critica
habitat for threatened or endangered species as designated by the
board, multiplied by the appropriate quality code stunpage val ue for
tinber of the same species shown on the appropriate table used for
ti mber harvest excise tax purposes under RCW 84. 33. 091,

((b)y)) (i) For conveyances of a conservation easenent in which
the |andowner conveys interests in both Jland and trees, the
conpensation nust include the tinber value conmponent in (a)(i) of this
subsection plus such portion of the |and val ue conponent as determ ned
just and equitable by the departnent. The | and val ue conponent nust be
the acreage of qualifying channel mgration zone or critical habitat
for threatened or endangered species as determ ned by the board, to be
conveyed, nmultiplied by the average per acre value of all comrercia
forest land in western Washington or the average for eastern
Washi ngton, whi chever average is applicable to the qualifying |ands.

ESHB 2541. SL p. 6
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The departnent nust determine the western and eastern WAshington
aver ages based on the |land value tables established by RCW84.33. 140
and revised annual ly by the departnent of revenue.

((4)y)) (b) Subject to appropriations sufficient to cover the cost
of such an acquisition program and the related costs of adm nistering
the program the departnent nust establish a conservation easenent in
| and that an owner tenders for purchase; provided that such | ands have
been taxed as forest | ands and are | ocated within an unconfined channel
m gration zone or contain critical habitat for threatened or endangered
speci es as designated by the board. Lands acquired under this section
shal |l becone riparian or habitat open space. These acquisitions shal
not be deened to trigger the conpensating tax of chapters 84.33 and
84. 34 RCW

((65))) (c) Instead of offering to sell interests in qualifying
| ands, owners may el ect to donate the interests to the state.

((66))) (d) Any acquired interest in qualifying |lands by the state
under this section shall be nmanaged as riparian open space or critical
habi t at .

NEW SECTION. Sec. 5. (1) The departnent of natural resources
shall, to the degree that resources are avail abl e, devel op, consi stent
wth this section, proposals for the developnent of appropriate
| andowner conservation incentives that support forest |[|andowners
mai ntaining their land in forestry. These incentives may include, but
are not limted to, incentives that are related to ecosystem service
mar ket s, tax incentives, easenent s, t echni cal assi st ance, and
recognition or certification

(2) The departnment of natural resources shall consult with the
forest practices board, representatives of federal, state, and |oca
government, Indian tribes, small forest |andowners, conservation
groups, industrial foresters, and other individuals deenmed benefici al
by the departnment in inplenmenting this section.

(3) By Decenber 31, 2011, the departnent of natural resources nust
present their research and any proposed i ncentives to the governor, the
appropriate commttees of the legislature, the conm ssioner of public
| ands, and the forest practices board. The departnment of natural
resources shall also offer to present their findings and
recommendations to the Washington congressional delegation, |ocal

p. 7 ESHB 2541. SL



©O© 00 N O Ol WDN P

e T
w N R O

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

governnents, and any state or federal agency that has as a portion of
their mssion the support of Wshington's working |and base and the
j obs, products, and ecol ogi cal val ues that working | ands provi de.

(4) Neither the activities nor outcone of the departnent of natural
resources' actions or decisions under this section shall cause,
pronote, or delay rule making by the forest practices board in the
execution of its applicable duties.

(5) The departnent of natural resources is authorized to seek
federal and private funds, and in-kind contributions to conplete the
work in this act. At the discretion of the departnent of natural
resources, the departnment nust conply with this act only to the degree
that existing or acquired nonstate resources permt.

(6) This section expires July 1, 2012.

Sec. 6. RCW76.09.020 and 2009 ¢ 354 s 5 and 2009 c 246 s 4 are
each reenacted and anended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Adaptive managenent" neans reliance on scientific nmethods to
test the results of actions taken so that the managenent and rel ated
policy can be changed pronptly and appropriately.

(2) "Appeals board" neans the forest practices appeals board
created by RCW76. 09. 210.

(3) "Application" nmeans the application required pursuant to RCW
76. 09. 050.

(4) "Aquatic resources" includes water quality, salnon, other
species of the vertebrate classes Cephal aspi donorphi and Ostei cht hyes
identified in the forests and fish report, the Colunbia torrent
sal amander (Rhyacotriton kezeri), the Cascade torrent sal amander
(Rhyacotriton cascadae), the A ynpic torrent sal amander (Rhyacotriton
ol ynpian), the Dunn's sal amander (Plethodon dunni), the Van Dyke's
sal amander (Pl ethodon vandyke), the tailed frog (Ascaphus truei), and
their respective habitats.

(5) "Board" neans the forest practices board created in RCW
76. 09. 030.

(6) "Conm ssioner"” neans the conm ssioner of public |ands.

(7) "Contiguous" neans |and adjoining or touching by common corner

ESHB 2541. SL p. 8
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or otherw se. Land having common ownership divided by a road or other
right-of-way shall be considered conti guous.

(8) "Conversion to a use other than comercial tinber operation”
means a bona fide conversion to an active use which is inconpatible
with tinmber growing and as nay be defined by forest practices rules.

(9) "Departnent” means the departnment of natural resources.

(10) "Fish passage barrier" neans any artificial instreamstructure
t hat inpedes the free passage of fish.

(11) "Forest land" neans all |land which is capable of supporting a
mer chant abl e stand of tinber and is not being actively used for a use
which is inconpatible with tinber grow ng. Forest |and does not
include agricultural land that is or was enrolled in the conservation
reserve enhancenent program by contract if such agricultural |and was
historically used for agricultural purposes and the | andowner intends
to continue to use the land for agricultural purposes in the future.
As it applies to the operation of the road nmai ntenance and abandonnent
pl an el enent of the forest practices rules on small forest |andowners,
the term"forest | and" excl udes:

(a) Residential hone sites, which may include up to five acres; and

(b) Cropfields, orchards, vineyards, pastures, feedlots, fish pens,
and the land on which appurtenances necessary to the production,
preparation, or sale of <crops, fruit, dairy products, fish, and
i vestock exist.

(12) "Forest |andowner” means any person in actual control of
forest | and, whether such control is based either on |l egal or equitable
title, or on any other interest entitling the holder to sell or
ot herwi se dispose of any or all of the tinmber on such land in any
manner. However, any |essee or other person in possession of forest
| and w thout legal or equitable title to such |and shall be excl uded
fromthe definition of "forest |andowner" unless such | essee or other
person has the right to sell or otherw se dispose of any or all of the
ti mber | ocated on such forest | and.

(13) "Forest practice" nmeans any activity conducted on or directly
pertaining to forest land and relating to grow ng, harvesting, or
processing tinber, including but not limtedto:

(a) Road and trail construction;

(b) Harvesting, final and internedi ate;

(c) Preconmercial thinning;

p. 9 ESHB 2541. SL
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(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control
"Forest practice" shall not include preparatory work such as tree
mar ki ng, surveying and road flagging, and renoval or harvesting of
incidental vegetation from forest l|ands such as berries, ferns,
greenery, mstletoe, herbs, nushroons, and other products which cannot
normal |y be expected to result in damage to forest soils, tinber, or
public resources.

(14) "Forest practices rules" neans any rul es adopted pursuant to
RCW 76. 09. 040.

(15) "Forest road," as it applies to the operation of the road
mai nt enance and abandonnment plan el enment of the forest practices rules
on small forest | andowners, neans a road or road segnent that crosses
| and that neets the definition of forest |and, but excludes residenti al
access roads.

(16) "Forest trees" does not include hardwood trees cultivated by
agricultural nmethods in growng cycles shorter than fifteen years if
the trees were planted on |land that was not in forest use immedi ately
before the trees were planted and before the |land was prepared for
planting the trees. "Forest trees" includes Christmas trees, but does
not include Christnas trees that are cultivated by agricultural
met hods, as that termis defined in RCW84. 33. 035.

(17) "Forests and fish report” nmeans the forests and fish report to
the board dated April 29, 1999.

(18) "Operator" neans any person engaging in forest practices
except an enpl oyee with wages as his or her sole conpensation.

(19) "Person" neans any individual, partnership, private, public,
or nunicipal corporation, county, the departnent or other state or
| ocal governnmental entity, or association of individuals of whatever
nat ur e.

(20) "Public resources" neans water, fish and wldlife, and in
addition shall nean capital inprovenents of the state or its political
subdi vi si ons.

(21) "Small forest |andowner" has the sane neaning as defined in
RCW 76. 09. 450.

ESHB 2541. SL p. 10
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(22) "Tinber" nmeans forest trees, standing or down, of a comrerci al
species, including Christmas trees. However, "tinber" does not include
Christmas trees that are cultivated by agricultural nmethods, as that
termis defined in RCW84. 33. 035.

(23) "Tinber owner" neans any person having all or any part of the
| egal interest in tinber. Were such tinber is subject to a contract
of sale, "tinber owner"” shall nean the contract purchaser.

(24) "Unconfined channel mgration zone" neans the area wthin
whi ch the active channel of an unconfined streamis prone to nove and
where the novenment would result in a potential near-term |oss of
riparian forest adjacent to the stream Si zeable islands wth
productive tinber may exist wthin the zone.

(25) "Unconfined stream neans generally fifth order or |arger
waters that experience abrupt shifts in channel |ocation, creating a
conpl ex floodplain characterized by extensive gravel bars, disturbance
speci es of vegetation of variable age, nunerous side channels, wall-
based channels, oxbow |akes, and wetland conplexes. Many of these
streans have dikes and levees that may tenporarily or permanently
restrict channel novenent.

(26) "Ecosystemservices" neans the benefits that the public enjoys
as aresult of natural processes and biol ogical diversity.

(27) "Ecosystem services nmarket" neans a systemin which providers
of ecosystem services can_access financing or narket capital to
protect, restore, and maintain ecological values, including the full
spectrum of requlatory, quasiregulatory, and voluntary narkets.

Passed by the House March 6, 2010.

Passed by the Senate March 3, 2010.

Approved by the Governor March 24, 2010.

Filed in Ofice of Secretary of State March 24, 2010.
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